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GREEN BUILDING REGULATIONS: 
EXTENDING MANDATES TO THE 
RESIDENTIAL SECTOR 
Mariel S. Dator* 
Abstract: As global warming has garnered significant attention in recent 
years, sustainability and green campaigns throughout the nation have be-
come more common. Efforts to mitigate the human footprint have led to 
important developments in sustainable building design and construction. 
Although much attention is paid to other industry sectors such as trans-
portation, buildings are a major source of greenhouse gases. Green build-
ings are more efficient and employ a variety of both construction tech-
niques and renewable materials that result in less environmental harm 
and increased energy efficiency. Municipalities have encouraged large-
scale green building projects through mandates or tax incentives. How-
ever, the residential sector in most municipalities remains free from these 
mandates and incentives. This Note argues that the residential sector 
should be subject to green building mandates. 
Introduction 
 Green building development has increased significantly over the 
last few years as a number of large cities across the country have in-
creasingly developed sustainable building programs.1 Information re-
garding buildings’ contributions to the nation’s carbon emissions, as 
well as the development of cleaner building technologies, has led to 
increased regulations and green program development across all levels 
of the government.2 Popular culture, celebrity endorsement, and cor-
porate responsibility have furthered the trend to “go green,” especially 
with sustainable building.3 Buildings are a significant contributor to 
                                                                                                                      
* Managing Editor, Boston College Environmental Affairs Law Review 2009–
2010. 
1 See Jesse W. Abair, Green Buildings: What It Means to Be “Green” and the Evolution of Green 
Building Laws, 40 Urb. Law. 623, 628–32 (2008) (noting that as environmental concerns 
become more common, green construction has become more popular and more cost-
efficient). 
2 Id. at 623. 
3 See Melissa A. Orien & Theresa Laughlin Silver, Climate Change Is Heating Up the Construc-
tion Industry, Construction Law., Winter 2008, at 36, 36; Robin Pogrebin, Brad Pitt Commis-
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energy waste and inefficiency.4 According to some estimates, they ac-
count for 40% of the nation’s greenhouse gas (GHG) emissions and 
70% of electrical consumption.5 Bolstered by the volatile and mounting 
costs of energy dependence on fossil fuels and the recognition of the 
country’s enormous contribution to carbon emissions, energy effi-
ciency has driven the overall movement to become more environmen-
tally responsible.6 
 Within the last few years, cities, states, and the federal government 
have increased their efforts to promote, endorse—and in some cases 
mandate—sustainable building construction.7 Much of the regulation 
has focused on government buildings.8 However, as residential struc-
tures comprise a dominant portion of the large-scale real estate market, 
various governments have developed green programs to regulate con-
struction in the residential sector as well.9 
 The government administers programs regulating green building 
at different levels, and the applicability of such programs to certain 
types of structures varies significantly.10 The government encourages 
green building through a range of programs including voluntary guide-
lines, tax and construction incentives, and mandates.11 Government 
bodies may limit mandates to apply only to government construction, 
to large-scale commercial construction, or to large-scale private con-
struction.12 
                                                                                                                      
sions Designs for New Orleans, N.Y. Times, Dec. 3, 2007, at E1 (discussing a celebrity’s efforts to 
develop green buildings); Press Release, Enterprise Community, Edward Norton Testifies to 
Congress on Global Warming, Calls for a National Commitment to Green Affordable Homes 
(May 14, 2008), available at http://www.enterprisecommunity.org/about/media/news_re- 
leases/documents/2008/may/edward_norton_testifies_on_global_warming.pdf [hereinafter 
Norton] (reporting celebrity activism and involvement in Senate committee hearing). 
4 See U.S. Envtl. Prot. Agency, Frequent Questions: Green Building, http://www.epa. 
gov/greenbuilding/pubs/faqs.htm (last visited May 13, 2010) [hereinafter Frequent Ques-
tions]. 
5 Id. 
6 See Tracy Jan, Not to Be Out-Greened, Boston Globe, July 29, 2008, at B1 (noting a 
trend that colleges are becoming more environmentally conscious); Robert Knox, Turning 
Off the Lights and Other Ways Towns Are Trying to Save Money, Boston Globe, July 31, 2008, at 
S1 (discussing the efforts towns and schools make to be more energy efficient). 
7 See generally Abair, supra note 1 (discussing recent trends). 
8 See id. at 626. 
9 See id. at 632. 
10 See Editors of Building Design & Construction, A Report on the Green Build-
ing Movement: White Paper on Sustainability 3, 20–25 (Nov. 2003), available at http:// 
www.usgbc.org/Docs/Resources/BDCWhitePaperR2.pdf [hereinafter White Paper on Sus-
tainability]. 
11 See id. 
12 See Abair, supra note 1, at 625. 
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 This Note will discuss the development of mandatory regulation 
and address the obstacles facing the adoption of regulation for private, 
residential construction projects. Part I describes how urbanization and 
the rise in residential buildings contribute to U.S. energy inefficiency 
and wider global emissions.13 Part II explores the green housing market 
and its failure to foster green building standards.14 Part III describes 
the basics of green building principles, the types of regulations green 
programs are implementing across the country, and the failure of these 
programs to include regulations for residential structures.15 Part IV ar-
gues that mandatory green regulations should be extended to residen-
tial structures.16 
I. Residential Buildings’ Contribution to  
Environmental Problems 
 Evidence indicates that buildings contribute to increased carbon 
emissions and energy inefficiency because of construction methods and 
buildings’ subsequent energy practices.17 Although regulatory pro-
grams seeking to curb the nation’s carbon emissions have focused on 
transportation, buildings have now surpassed the transportation sector 
in terms of contributions of greenhouse gases.18 Fifty years ago, the 
transportation sector and building construction emitted almost equal 
shares of all carbon dioxide emission in the United States, with industry 
inflicting the most harm; last year, it was estimated that buildings now 
contribute 14% more carbon dioxide than the transportation sector 
and 34% more than industrial activities.19 Recent studies show that the 
real estate sector has clearly surpassed the other major economic sec-
tors, suggesting the need for increased attention to building regula-
tion.20 Pollution is not always transport-related, and some of the most 
                                                                                                                      
13 Infra Part I. 
14 Infra Part II. 
15 Infra Part III. 
16 Infra Part IV. 
17 See Sara C. Bronin, The Quiet Revolution Revived: Sustainable Design, Land Use Regula-
tion, and the States, 93 Minn. L. Rev. 231, 243–46 (2008). 
18 See Andrew J. Nelson, The Greening of U.S. Investment Real Estate 3 (RREEF Research 
Paper No. 57, 2007), available at http://www.rreef.com/GLO_en/bin/SO_57_Greening_ 
of_US_Investment_RE.pdf. Virtually every aspect of buildings’ development and opera-
tion—from their location, to the materials used in their construction, to the energy re-
quired for their operation—has a significant effect on the environment. Id. 
19 Id. 
20 See id.; see also Sally Deneen & Brian Howard, Buildings That Breathe: Green Construc-
tion Is Coming of Age, E: The Environmental Magazine, Jan. 2007, at 26, 28, available at 
http://www.emagazine.com/view/?3525 (“Buildings are definitely energy hogs. The SUV 
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significant contributions affecting developing cities are entirely indus-
trial.21 One of the largest industrial producers of waste is the construc-
tion industry.22 Data suggests that construction may contribute up to 
40% of waste production.23 Conventional buildings also consume mas-
sive amounts of natural resources and have a substantial impact on air 
quality.24 The growing emphasis on green building is well warranted, as 
statistics show that buildings account for 65% of electricity consump-
tion, 30% of greenhouse gas emissions, 30% of raw materials use, 30% 
of landfill waste, and 12% of potable water consumption.25 
 Although these statistics generally take all buildings into account, 
most regulations focus only on buildings owned or funded by the gov-
ernment or commercial buildings.26 The contribution of residential 
buildings to energy inefficiency and GHG emissions has been underap-
                                                                                                                      
is the environmental bad-boy symbol, but buildings consume more energy than cars and 
trucks.”). 
21 See Rachel Oliver, All About: Developing Cities and Pollution, CNN, Mar. 11, 2009, http:// 
www.cnn.com/2008/WORLD/asiapcf/03/09/eco.cities/index.html (“According to the 
Tyndall Center for Climate Change Research, ‘the fate of the Earth’s climate’ basically hinges 
on what we do with our cities from now on.”). 
22 U.S. Green Bldg. Council, Green Building Facts 1 (2009), available at http:// 
www.usgbc.org/DisplayPage.aspx?CMSPageID=1718 (follow “Green Building Facts” hyper-
link above “Benefits of Green Building”). According to the EPA, 136 million tons of build-
ing related construction and demolition debris can be produced in a single year as com-
pared with the 209.7 million tons of overall municipal solid waste generated within a single 
year. Id. 
23 See City of Boston, Mayor Menino’s Green Building Task Force Report 2 (2004), 
available at http://www.barrfoundation.org/usr_doc/GBTF_Exec_Summary.pdf. [hereinafter 
Green Building Task Force Report]. 
24 See Bronin, supra note 17, at 244–45 (“Buildings generate thirty-five to forty percent 
of the nation’s carbon dioxide emissions, . . . forty-nine percent of sulfur dioxide emis-
sions, twenty-five percent of nitrous oxide emissions, and ten percent of particulate emis-
sions.”); see also U.S. Green Bldg. Council, supra note 22, at 1 (providing similar statis-
tics). 
25 See Global Green USA, Developing Green Building Programs: A Step-by-Step 
Guide for Local Governments 1 (2006), available at http://www.globalgreen.org/docs/ 
publication-71-1.pdf; see also U.S. Green Bldg. Council, supra note 22 (reporting that 
buildings account for 72% of U.S. electricity use, 13.6% of all potable water use, and 40% 
of raw material use); Margot Roosevelt, Going Green May Be L.A. Law, L.A. Times, Feb. 16, 
2008, at B1 [hereinafter Going Green] (reporting buildings account for 71% of electricity 
consumed, 12% of water used, 40% of greenhouse gas emitted). 
26 See Carl J. Circo, Using Mandates and Incentives to Promote Sustainable Construction and 
Green Building Projects in the Private Sector: A Call for More State and Land Use Policy Initiatives, 
112 Penn. St. L. Rev. 731, 754 (2008); Fed. Energy Mgmt. Program, FEMP Energy Man-
agement Requirements, http://www1.eere.energy.gov/femp/program/sustainable_build- 
ings.html (last visited May 13, 2010) [hereinafter FEMP Federal Requirements]. 
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preciated.27 Census information shows that large-scale residential struc-
tures—rarely the focus of any green building regulation—make up a 
significant percentage of buildings in the United States.28 There are an 
estimated 130 million residential buildings in existence today compared 
with 6.23 million office buildings.29 Residential buildings significantly 
impact the environment, accounting for 22% of national energy use and 
GHG emissions, and 74% of water use.30 However, existing mandates 
generally do not cover residential buildings.31 Regulations concerning 
new large-scale construction projects have focused predominantly on 
either government-owned buildings or government-funded structures.32 
A. Implications of Urbanization and the Growth of Cities 
 The expected growth of cities and population trends suggest that 
increased urbanization will continue to occur, fuelling concerns of esca-
lating harms to the environment.33 According to recent United Nations 
reports, “50 percent of the entire human race [is] currently living in 
cities and [is] responsible for emitting up to 80 percent of all global 
carbon dioxide . . . emissions every year.” 34 Historically, this percentage 
of urban population is the highest that has ever lived in cities and trends 
show that city populations are only set to increase.35 Consequently, ur-
ban areas are responsible for a majority of carbon emissions.36 
                                                                                                                      
27 See generally U.S. Envtl. Prot. Agency Workgroup, Buildings and the Environ-
ment: A Statistical Summary (2004), available at http://www.epa.gov/greenbuilding/ 
pubs/gbstats.pdf [hereinafter Buildings and the Environment] (providing various statis-
tics on the environmental impacts of the residential real estate sector); Deneen & Howard, 
supra note 20 (discussing the environmental impacts of the residential real estate sector). 
28 See Buildings and the Environment, supra note 27, at 1. 
29 See id. There are more than 82 million residential buildings and about 75 billion 
square feet of commercial floor space in American buildings. By the year 2015, over 15 
million households and 11 billion square feet of commercial space will be added to these 
figures. Edna Sussman, Reshaping Municipal and County Laws to Foster Green Building, Energy 
Efficiency, and Renewable Energy, 16 N.Y.U. Envtl. L.J. 1, 9 (2008). 
30 Press Release, N.Y. State Senator Craig Johnson, Senate Passes Legislation to Encour-
age Homeowners to Build and Renovate Homes that Comply with Green Building Standards 
( June 23, 2008) (on file with author) [hereinafter New York Senate Press Release]. 
31 See Abair, supra note 1, at 625–26; FEMP Federal Requirements, supra note 26. 
32 See FEMP Federal Requirements, supra note 26. 
33 See Richard Dawson et al., Tyndall Ctr. for Climate Change Research, A Blueprint for 
the Integrated Assessment of Climate Change in Cities 7–8 (Tyndall Ctr. for Climate Change 
Research, Working Paper 129, 2009), available at http://www.tyndall.ac.uk/sites/default/ 
files/wp129.pdf. 
34 Oliver, supra note 21; see Dawson et al., supra note 33, at 7. 
35 See Celia W. Dugger, U.N. Predicts Urban Population Explosion, N.Y. Times, June 28, 
2007, at A6. 
36 Dawson et al., supra note 33, at 7–8; Oliver, supra note 21. 
398 Environmental Affairs [Vol. 37:393 
 Increases in urban emission rates and energy use fuel concern over 
the environmental impact of cities.37 Urban areas are denser and auto-
mobile use is relatively less when compared to other areas.38 The energy 
use of urban dwellers in major cities can be twice the national average.39 
GHG emissions rates have increased steadily as compared to both emis-
sions rates in previous years and GHG emissions from other industry 
sectors.40 The source of this increase has been traced to buildings.41 
 Renting and housing statistics evidence the trend of urbanization 
within the United States.42 An estimated 89 million people—almost a 
third of the U.S. population—rent their homes.43 Forty-four percent of 
these renters live in buildings with more than five units.44 Moreover, sta-
tistics show that an average of 210,000 new apartment homes have been 
constructed annually in the last five years.45 A significant portion of the 
U.S. population is living in urban areas and settling in residential build-
ings even when evidence shows that they can afford to buy homes in 
suburban areas.46 Aside from renting units, studies show that rapid con-
dominium construction is also predicted to continue in large cities.47 
 The United States, as the world’s second largest emitter of GHGs,48 
has recognized its contribution to the global problem.49 Within the 
                                                                                                                      




41 See id. 
42 See J. Thomas Black, Nat’l Multi Hous. Council, Opportunity & Challenge: 
Multifamily Housing in Mixed Use Activity Centers 2 (1998), available at http://www. 
nmhc.org/Content/ServeFile.cfm?FileID=152; Nat’l Multi Hous. Council, About NMHC, 
http://www.nmhc.org/Content/ServeContent.cfm?ContentItemID=4493 (last visited May 
13, 2010) [hereinafter NMHC]. 
43 NMHC, supra note 42. 
44 See Nat’l Multi Hous. Council, Quick Facts: Resident Demographics, http://www. 
nmhc.org/Content/ServeContent.cfm?ContentItemID=1152 (last visited May 13, 2010) 
(charting the percentage of renters in various housing structures). 
45 NMHC, supra note 42. 
46 See id. 
47 Dara K. Newman, Note, If You Can’t Build It, They Won’t Come: Condominium Construc-
tion Moratoria and Gentrification, 35 B.C. Envtl. Aff. L. Rev. 593, 595 (2008) (“[T]here is 
still rapid condominium construction underway and planned for the future in many large 
urban areas.”). In 2006, Boston’s planning agency projected that 14,000 condominium 
units were approved for construction and projected 1000 new units annually from 2006 
through 2011. See id. at 596. 
48 Steven Ferrey, The Failure of International Global Warming Regulation to Promote Needed 
Renewable Energy, 37 B.C. Envtl. Aff. L. Rev. 67, 89 n.181 (2010) (noting that as of April 
2004, China is the largest emitter of GHGs, replacing the U.S.). 
49 Carbon Dioxide Info. Analysis Ctr., United States of America Fossil-Fuel CO2 Emis-
sions, http://cdiac.ornl.gov/trends/emis/tre_usa.html (last visited May 13, 2010). 
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United States, green building development and growing housing de-
mand in urban areas could significantly contribute to reductions in the 
nation’s contributions to climate change.50 According to some predic-
tions, the overall green building market is expected to more than dou-
ble from its estimated current level of “$36–49 billion to $96–140 billion 
by 2013.”51 Furthermore, the nation is likely to experience a change in 
demographics and housing preferences, which will result in less people 
settling in typical suburban homes and more people choosing to reside 
in cities.52 This increase in urban population is likely to result in in-
creased real estate development.53 Consequently, as construction in-
creases, the levels of U.S. GHG emissions may also increase if conven-
tional buildings rather than greener buildings are constructed.54 
B. High-Rise Potential to Benefit the Environment 
 Urbanization and increased construction does not necessarily 
cause increased harms to the environment.55 Tall buildings may have 
potential advantages as well.56 For instance, tall buildings reduce urban 
sprawl.57 They have the capability to increase density and promote the 
development of efficient transit systems.58 Tall-building use also allows 
for the preservation of more open spaces because such buildings are 
constructed upwards as opposed to outwards.59 Most importantly, high-
rise buildings allow for the use of fewer resources because residents 
share walls, pipes, and other materials, which can make the buildings 
more efficient.60 
                                                                                                                      
50 See Bronin, supra note 17, at 245. 
51 U.S. Green Bldg. Council, supra note 22, at 1; see also Matthew J. Parlow, Green-
washed?: Developers, Environmental Consciousness, and the Case of Playa Vista, 35 B.C. Envtl. 
Aff. L. Rev. 513, 522 (2008) (“[A]ccording to a recent study, residential green building is 
expected to grow from $7.4 billion in 2005 to somewhere between $19 and $38 billion by 
2010.”). 
52 See NMHC, supra note 42. 
53 See Black, supra note 42, at 1. 
54 See Buildings and the Environment, supra note 27, at 6. 




58 See id. 
59 See id. 
60 See id. 
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 Green buildings can go a long way to curb wasteful energy con-
sumption and to positively impact the global environment.61 The sus-
tainable building has the potential for being a significant part of the 
global warming solution if techniques are implemented to reduce the 
impacts of the generation, transmission and consumption of energy 
and electricity; the harvest and transformation of raw materials into 
installed finished building products; the transportation and disposal of 
waste; and the consumption of fresh water.62 Evidence has shown that 
buildings are substantial contributors to overall GHG emissions, and 
our collective efforts to reduce these emissions could have a significant 
impact on global warming.63 
 Advancing green high-rises may be one of the easiest ways to bene-
fit the environment.64 The greening of real estate can be particularly 
important because emissions reductions are easier and can be achieved 
at a relatively affordable cost as compared with greening other indus-
tries.65 The extent to which developers incorporate green technology in 
building projects can have significant effects in solving the wider global 
impact on energy use and GHG emissions.66 Given the trends of ur-
banization, the key to mitigating buildings’ harmful environmental ef-
fects will be to take advantage of the current and potential technologies 
to reduce buildings’ impacts on the environment.67 
C. General Principles of Green Building and Design 
 Green building—also known as sustainable building or high per-
formance building—is generally referred to as the practice of increas-
ing building efficiency, and protecting and restoring human health 
and/or the environment.68 Building efficiency generally entails manag-
                                                                                                                      
61 See Adrian MacDonald, Enter the Government: State Lawmakers Focusing on Green Building, 
New York Construction News, Nov. 2008, http://newyork.construction.com/features/ 
archive/2008/11_coverh.asp. Buildings using sustainable design can achieve reductions of 
30–50% in energy use, 40% in water use, 35% in carbon footprint, and 70% in solid waste. Id. 
Some studies estimate that if policy-makers find ways to reduce emissions from future and 
existing buildings, 30% of GHG emissions could be avoided by 2030. See Bronin, supra note 
17, at 273. 
62 Ellen Sinreich, The Economics of Green Real Estate, in Commercial Real Estate Fi-
nancing 2009: How the World Changed 225, 227 (2009). 
63 Id. 
64 See Nelson, supra note 18, at iv. 
65 Id. 
66 See Sinreich, supra note 62, at 227. 
67 See Dawson et al., supra note 33, at 17–18. 
68 Frequent Questions, supra note 4. 
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ing the use and harvest of energy, water, and materials.69 Protection of 
the environment and human health is usually accomplished through 
aspects related to the siting, design, construction, operation, mainte-
nance, renovation, and deconstruction of buildings.70 
 There are a number of ways that green building techniques try to 
reduce overall building impacts from resource consumption, managing 
waste, energy efficiency and building maintenance.71 The goal of green 
buildings is to diminish buildings’ effects on the environment and make 
them resource-efficient throughout their life-cycles.72 In order to reduce 
buildings’ impact on the environment and human health, green build-
ings may incorporate sustainable materials in their construction, create 
healthy indoor environments with minimal pollutants, and/or feature 
landscaping that reduces water usage.73 
 When a variety of green building practices are implemented, their 
aggregate effects conserve natural resources and protect air and water 
quality.74 Utilizing sustainable practices addresses concerns of economy, 
utility, durability, and comfort. Green buildings have the potential not 
only to increase comfort and well-being, but help maintain healthy air 
quality.75 
II. Market Influence on Greening Future Real Estate Projects 
A. Increased Market Demand and the Trend to “Go Green” 
 Global awareness of buildings’ environmental impacts has increas-
ingly garnered the attention of the public and the real estate industry.76 
The real estate industry is inescapably fettered with green building 
concerns, and green building has become the newest hot topic in con-
struction circles.77 “Industry publications, conferences and popular 
press are suddenly filled with accounts of how developers can and are 
producing more environmentally-friendly ‘high-performance’ build-
                                                                                                                      
69 Id. 
70 Id. 
71 See id. 
72 See id. 
73 See U.S. Envtl. Prot. Agency, Basic Information: Green Building, http://www.epa.gov/ 
greenbuilding/pubs/about.htm (last visited May 13, 2010) [hereinafter Basic Information]. 
74 See Build it Green, Building Design & Construction Overview, http://www.build 
itgreen.org/building-design-construction-overview/ (last visited May 13, 2010). 
75 Id. 
76 See Nelson, supra note 18, at i. 
77 See id. at 4. 
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ings.”78 There are many testimonials in trade publications that tout the 
advantages of green buildings for residential projects.79 These materials 
constantly report on the new tidal wave of green building regulatory 
changes at every level of government, and the newest green building 
features that have been adapted somewhere in the global market-
place.80 Although the development of green building procedures has 
been escalating since the 1990s, it has increased at a startling speed, 
and it seems to have “reached a critical mass of awareness and action 
just in the past year.”81 
 Real estate publications state that tenants are increasingly demand-
ing green for a number of reasons.82 Corporate and government enti-
ties have sought to occupy green buildings in the face of higher energy 
costs.83 Corporations are also engaging in green projects because they 
seek favorable publicity and goodwill in the face of growing corporate 
accountability and disclosure of corporate practices.84 Their attempt at 
gaining favor in the public eye through green projects is referred to as 
the “halo effect.”85 Engaging in environmentally conscientious projects 
can be an important marketing tool for these firms.86 
 However, despite the desire for a “green image,” building owners 
and tenants generally cite energy cost savings as the greatest benefit of 
green buildings.87 Energy savings can result in a particularly significant 
economic benefit.88 Studies show that green buildings save an average 
of 30% in reduced utility bills over conventional buildings.89 Energy 
reductions, emissions reductions and water conservation throughout 
the life of a green building have been estimated to result in savings at 
least ten times the amount of the initial investment.90 Although the 
most distinguishable economic benefit of green buildings is the savings 
                                                                                                                      
78 Id. at i. 
79 Circo, supra note 26, at 736. 
80 See Sinreich, supra note 62, at 227. 
81 Nelson, supra note 18, at i (article from 2007). 
82 See id. at v. 
83 See id. at iv. As owner-users of their facilities, they are better able to capture the bene-
fits of green buildings as they are able to recoup construction costs with long-term energy 
savings. See id. 
84 See id. at 11. 
85 See id. 
86 See id.; see also Global Green USA, supra note 25, at 19. 
87 See Nelson, supra note 18, at iv, 6. 
88 See id. at iv. 
89 See id. at v. (noting that according to some estimates, this can equate to annual sav-
ings of $135,000 for a typical 200,000 square foot office building). 
90 Bronin, supra note 17, at 246. 
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in energy costs, there are also other economic benefits.91 These bene-
fits include the potential for lower insurance premiums, lower waste 
disposal fees, income from recycling, reduced water and sewer charges, 
lower replacement costs for building components, increased rentable 
square footage, and increased rental rates.92 
 Aside from economic benefits, residential tenants seek green space 
for other reasons as well.93 “[A]necdotal evidence suggests that some 
demand for green buildings is driven by normal tenant desires to have 
the newest, most prestigious space, as virtually all green buildings are 
new and most are built to superior construction standards.”94 Further-
more, status appeal drives the demand for green building condomini-
ums.95 Numerous high-rise condominiums are popping up across the 
country, catering to the desires of the wealthy.96 
 Finally, some evidence suggests that green buildings have positive 
impacts on health.97 Asthma and allergy attacks have been linked to 
indoor air pollutants.98 It is estimated that Americans spend 90% of 
their time indoors, and pollutants may be present indoors at rates two 
to five times higher than outdoors according to the Environmental Pro-
tection Agency (EPA).99 Some studies also suggest that indoor air qual-
ity improves the health and productivity of tenants and workers.100 
 These benefits have resulted in an increased market demand for 
green buildings from homeowners, renters, and investors.101 Large 
corporations and the government are not the only pool of potential 
tenants for green building sites.102 Whereas most of the early green pro-
jects were largely sought by the government and corporate owner-users, 
“the pendulum has started to swing more to developers and smaller 
lessee tenants.”103 
                                                                                                                      
91 See Sinreich, supra note 62, at 230. 
92 Id. 
93 Nelson, supra note 18, at 10–14. 
94 Id. at v. 
95 See Deneen & Howard, supra note 20, at 30. 
96 See id. (describing amenities of one particular green high-rise in New York City). 
97 See Buildings and the Environment, supra note 27, at 4–5. 
98 See id. at 5. 
99 See id. at 4–5; see also Deneen & Howard, supra note 20, at 30. 
100 See Circo, supra note 26, at 738. Some studies have shown that improved ventilation 
can reduce respiratory illness by 9%–20% and enable faster recovery from illness. Deneen 
& Howard, supra note 20, at 31. Green buildings are also more conducive to contented, 
productive, and healthy workers. Nelson, supra note 18, at v. 
101 See Nelson, supra note 18, at 9. 
102 See id. at 9–10. 
103 Id. at 9. 
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B. Market Demand Is Not Enough 
 Tenant demand for green buildings has not had enough of an im-
pact to sufficiently promote the green building movement.104 Informa-
tion on green building has been disseminated within communities since 
the early 1990s and yet, “green building cumulatively represents only a 
miniscule share of the country’s property inventory—certainly well un-
der 1%, and only 2% of non-residential construction last year.”105 
 Green building development has predominantly focused on the 
large-scale and commercial sectors of the real estate market despite 
evidence of increasing residential tenant demand.106 Generally, “green 
market potential is greatest for higher-value investment properties 
where tenants are willing and able to pay for prestige and benefit most 
from energy-expense reductions.”107 Apartments and hotels present 
strong greening opportunities, but particularly cater only to more up-
scale properties.108 Not all types of tenants have been able to find green 
building space because the market has focused on downtown offices 
followed by high-end suburban office complexes.109 Affordable green 
housing has been limited despite sufficient tenant demand.110 
 Market forces and the increase in tenant demand alone have 
proven insufficient to change building practices.111 Even with so much 
compelling evidence of buildings’ impact and the potential to change 
the environment, “green buildings still account for only a minimal 
share of current construction.”112 Within the United States, there are 
only fifty cities that have more than one private-sector green building 
project.113 Fewer than twenty cities have more than three projects; 
therefore, in many cities few developers or investors can even point to a 
local green building.114 Although the benefits of green building have 
been extensively researched and studies have shown the detrimental 
effects that traditional buildings have on our environment, the com-
mercial and residential real estate industries have not gone green.115 
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III. The Use of Regulation to Increase Green Design 
 As governments at all levels have started to intervene in order to 
promote green building, many questions have arisen in the develop-
ment of government regulation.116 First, developers and regulators need 
to form a consensus as to what constitutes green building, and also 
agree upon applicable standards.117 Further, the debate continues as to 
whether the government should incentivize the market or mandate re-
quirements in green building design based on those standards.118 Fi-
nally, disputes also exist over what level of the government should ad-
minister and oversee such regulation.119 
A. Defining Green Building: The Basics on LEED Standards 
 Regulation in sustainable design has centered on forming a con-
sensus about the definition of green building.120 Though many guide-
lines and procedures exist, the U.S. Green Building Council’s (USGBC) 
Leadership in Energy and Environmental Design (LEED) standards 
have emerged as the leading benchmark in green design.121 Many gov-
ernment regulations at the federal, state, and local level incorporate 
LEED standards rather than the multitude of other green building rat-
ing systems that have been developed, making them the prevailing stan-
dards in green design.122 
 LEED certification involves a rigorous third-party commissioning 
process that evaluates a building under given categories related to sit-
ing, water conservation, energy, materials, indoor environmental qual-
ity, and innovation and design.123 A building can earn points under 
each of these categories and, depending on the amount of points 
earned, may qualify the project to be designated at a certain LEED 
level.124 The LEED certification system offers four certification levels: 
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Certified (26 points), Silver (33 points), Gold (39 points) and Platinum 
(52 or more points).125 
 The process of certifying a building under the LEED system in-
volves several steps.126 A project is first registered with the USGBC and 
the project team assembles the data and documentation regarding 
which points under the rating system they intend to pursue.127 After the 
building is completed, the project team then submits to the USGBC the 
required documentation for the technical review process.128 The 
USGBC then reviews the building and assesses whether the building 
has complied with the requirements for attaining each point.129 After 
the review process, the USGBC tallies the points and confers an LEED 
rating—certified, silver, gold or platinum—based upon the number of 
total points the building earned during the inspection.130 The more 
green qualities a building attains, the more points a project earns, and 
the higher its certification level.131 
 LEED standards as applicable to residential structures would exam-
ine aspects such as location of the building, proximity to public trans-
port, availability of parking and bike racks, water filtering and efficiency, 
energy efficient projects, and incorporation of eco-friendly building ma-
terial.132 The LEED checklist incorporates a variety of green building 
aspects from construction practices—such as whether local or recyclable 
materials are used—to the use of wood, carpeting, walls, floors, roofing 
and paints in buildings’ interior design.133 LEED also evaluates subse-
quent energy use through weatherizing, installing insulation, installing 
windows, sealing of heating and cooling ventilation ducts, upgrading 
heating and cooling systems, lighting, and installing automatic heating 
and cooling controls.134 
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B. To Incentivize or Mandate? 
 Although the LEED standards have emerged as the foremost 
measurement of green building, governments have utilized them in 
differing ways.135 The government uses LEED to either: (1) incentivize 
the market through voluntary programs that reward developers who 
achieve minimum LEED standards or (2) mandate green building 
practices through LEED-based requirements.136 Accordingly, some gov-
ernment programs are “promulgating mandatory climate change regu-
lations, and others are encouraging voluntary compliance by providing 
various incentives.”137 
 The use of incentives or mandates has varied over time.138 In the 
early years of development, programs incorporating LEED standards 
tended to be incentive-based.139 Mandatory regulations mainly existed 
only for government-owned facilities but have increasingly permeated 
the commercial and private sectors.140 Most green building standards 
and designs are currently voluntary.141 A minority of cities at the fore-
front of promoting green building design require buildings to comply 
with sustainable building practices.142 Although governmental interven-
tion has been growing throughout the country, many researchers and 
commentators have embraced the use of economic incentives while con-
veying considerable skepticism or resistance against mandatory green 
building regulations in the private sector.143 Environmentalists and de-
velopers agree that the government is already so extensively involved 
with green building initiatives that it will likely continue to play a signifi-
cant role in the future, whatever type of involvement that may be.144 
1. Incentive-Based Programs 
 The purpose of passing incentive-based regulations is to encourage 
developers to use sustainable practices in their construction in order to 
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save costs or expedite the construction and permitting process.145 An 
incentive-based approach rewards developers by offering tax credits, 
reduced permit fees, property tax reductions, density or floor area ratio 
bonuses, and/or parking reductions.146 This approach makes it com-
pletely voluntary for developers to abide by LEED standards, giving 
them total discretion whether to adopt the standards.147 
 Market incentives play an important role in encouraging the adop-
tion of green building practices.148 Since “economic factors are likely to 
control project design decisions, [incentives] are often extremely pow-
erful in changing the behavior of the stakeholders.”149 For this reason, 
incentive-based supporters argue that government programs must “en-
sure that suitable economic signals are sent to the building sector, cre-
ating market conditions that provide quantifiable economic advantages 
to buildings that are built and operated so as to achieve energy effi-
ciency.”150 Incentives offset market failures by giving developers the 
means to recoup their initial costs through government funding.151 
 The main argument in favor of an incentive-based approach is that 
LEED standards adopted by the federal, state, or local government re-
main voluntary and thus do not discourage potential business develop-
ment.152 In theory, dangling rewards in front of developers, such as sup-
plementing green funding and saving time on construction permitting, 
would create the necessary enticement to build green without deterring 
potential developers that would choose not to engage in sustainable de-
sign.153 Jurisdictions that offer sufficient incentives would encourage 
developers to build green without hindering non-sustainable real estate 
development.154 
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 Many programs across the country have implemented incentive-
based programs that have succeeded in stimulating green development 
projects.155 The tax incentive paradigm offered by New York State is the 
most notable.156 New York was the first state to pass voluntary tax credit 
legislation targeting the private sector.157 The real estate market in New 
York City has responded promisingly to this approach.158 There has been 
particular growth in the market for green luxury condominiums.159 Real 
estate developers in New York City appear willing to cater to luxury tastes 
for eco-friendly living because of incentive-based regulation.160 
 Critics argue that the incentives are not significant enough to ad-
vance sustainable building practices in most markets.161 They contend 
that the high costs of complying with LEED standards are not offset by 
the rewards offered by the government.162 Even with incentives, critics 
also argue that developers still do not opt for green projects because of 
the widespread misperception that green buildings are more expensive 
to design and build.163 Developers argue that abiding by LEED often 
involves obtaining hard to find materials or creating cutting-edge de-
signs.164 They argue that the government will be burdened because of 
the large incentives it would have to offer to entice developers to com-
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ply with LEED.165 They further argue that mandating the standards is a 
preferable approach.166 
 Although government requirements that mandate green building 
for public and commercial projects are increasing, incentive-based regu-
lation remains the prevailing method used to target private-sector resi-
dential buildings.167 Many governments have opted to provide tax in-
centives, grants, or streamlined permitting processes to make green 
building options appealing to developers in the private sector.168 Despite 
these incentives, evidence shows that only 5% of buildings are green.169 
Critics therefore argue that incentive-based programs and a market ap-
proach fail to sufficiently encourage green building.170 Research con-
ducted by the U.S. Department of Energy concluded that although a 
higher number of state-level policies correlates with faster market 
growth, “financial incentives do not stimulate markets on their own.”171 
2. Mandatory Regulation 
 The alternative to the incentive-based approach is the incorpora-
tion of LEED standards by the government in mandatory regulations.172 
Jurisdictions typically incorporate green building by amending their 
building codes and ordinances to incorporate sustainable standards.173 
As states focus on strategies to reduce GHG emissions, “[s]ome states 
are seeking to make aspects of their voluntary programs mandatory.”174 
As opposed to incentive-based programs, adopting mandatory LEED-
based regulations would not give developers the choice of whether to 
comply with LEED standards.175 Most regulatory programs require that 
new projects of a certain size—typically large-scale projects over 50,000 
square feet—must comply with LEED standards.176 However, the appli-
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cability of the LEED standards to new construction projects versus exist-
ing structures differs drastically at the federal, state, and local levels.177 
 The applicability of LEED regulations may vary depending on how 
a building is categorized.178 Typically, government programs categorize 
construction projects by new construction as opposed to existing struc-
tures, as well as being categorized as government, commercial, or pri-
vate-sector projects.179 Most regulation focuses on new construction 
because of the high costs associated with updating old buildings.180 Fur-
thermore, the focus of mandatory compliance with LEED standards 
has also centered on government-owned or government-funded pro-
jects.181 Many cities have recently pushed to extend the standards in the 
commercial sector as well.182 However, few regulatory mandates have 
been issued in the private sector, especially for residential projects.183 
Although existing programs are important steps, some argue that “sus-
tainability in building construction ultimately requires that the private 
sector comprehensively adopt green building standards.”184 
 Proponents of mandated regulation contend that in order for 
green building to be practiced, mandatory compliance for developers is 
necessary.185 They point to market failure and the lack of green build-
ings despite government incentives as evidence that in order to make 
green building a reality, LEED must become mandatory.186 They claim 
that incentives to adopt LEED are not large enough and argue that to 
grant larger incentives would unduly burden government resources.187 
Mandated regulation supporters recognize that although “economic 
instruments carefully designed to work with market forces are often ef-
fective. . . direct regulation may be essential in the face of market fail-
ures or in light of institutional and historical factors.”188 Mandated re-
quirements through building codes and other land use regulation 
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“would seem to present the most direct means to achieve green building 
standards.”189 
 Proponents of mandating green building programs also argue that 
one of the biggest impediments to the adoption of mandatory sustain-
able regulation is the misperception that LEED certified buildings cost 
more to design and build.190 So far, residential developers have lagged 
behind commercial developers in their effort to obtain LEED ratings, 
in part because of this perception.191 However, “there should not be 
significant incremental cost involved in designing and building a high 
rise office or residential building” due to the availability and advance-
ment of green technology.192 In fact, some experts contend that a 15% 
savings in energy expenditures could cost only nickels and dimes per 
square foot and lead to millions of dollars in additional asset value.193 
Although estimates show that greener buildings can cost 2% to 5% 
more than conventional buildings, these initial costs are recouped in 
energy savings over the life of the building.194 Furthermore, where 
green measures are considered early and fully integrated into the build-
ing design, there may be no increased cost at all.195 The earlier sustain-
able design is incorporated into the plan, the more likely it is that the 
project’s costs will be similar to those of conventional buildings.196 Data 
also shows that—as green building becomes standardized and more 
green buildings become prevalent—the incremental costs, if any, of 
green building will further decrease.197 As the market continues to ex-
pand, the options and availability of green materials increases, and the 
cost for these materials will decline.198 
 Another argument for mandated regulation is the immediate need 
to mitigate health and environmental risks.199 Supporters argue for 
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mandatory regulation “simply because greater compliance with green 
building standards significantly serves the public health and welfare.”200 
Some contend that environmental risks and climate change are so seri-
ous that ignoring the need to effectively and comprehensively regulate 
the private sector would be irresponsible.201 The data showing the esca-
lating harms to the environment is evidence that timely and flexible 
regulation is necessary to be effective in the varying geographic condi-
tions across the country.202 
 Critics argue, however, that developers will punish municipalities 
and states that mandate LEED compliance by choosing to develop pro-
jects elsewhere.203 They claim that developers will choose to build in cit-
ies and regions where LEED is voluntary and they can keep construc-
tion costs down.204 Some commentators suggest that many cities do not 
know how to utilize green building technology because they lack trained 
and experienced experts.205 Furthermore, they contend that the cur-
rent markets for products, designers, experts, and materials are not de-
veloped enough to support green development.206 In sum, critics argue 
that mandating green design will only make construction prohibitive, 
resulting in losses in the residential markets of localities that mandate 
green building.207 
 Another criticism of mandated regulation, especially in the case of 
private development, is that mandatory regulation is too draconian of 
an approach, given the freedoms and property interests of private land 
owners.208 Private land interests are thus pitted against environmental 
interests in the debate over how much regulation should be imposed, 
especially in the private sector.209 Regulation of government-owned fa-
cilities has been less problematic than privately held land which histori-
cally has been given more protection.210 Critics argue that regulation 
for private land owners imposes on their rights.211 However, courts have 
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interpreted the state police power to suggest that regulations could be 
passed even for private land.212 Under the police power, states can en-
act regulations as long as those regulations relate to the health, safety, 
or general welfare of the public.213 
 Within the last two years, many municipalities have created suc-
cessful programs that amended building and land use ordinances to 
mandate LEED-minimum building standards.214 Boston was the first 
city in the nation to adopt LEED-minimum standards that would be 
applicable to the private sector.215 Following Mayor Menino’s conven-
ing of a Green Building Task Force, the Task Force recommended that 
to foster an increase in green building, the city should adopt LEED 
standards that would apply to city-sponsored development as well as 
large-scale private projects.216 Mayor Menino further stated that he en-
countered little resistance from developers and architects, many of who 
embrace the new standards.217 Thus the threat of hindering develop-
ment and scaring off potential business by adopting a regulatory pro-
gram for Boston was not seen as a significant concern in making LEED 
mandatory.218 In fact, 
Preliminary results indicate significant public support for 
green building practices. Moreover, there has not yet been 
any evidence that even the most progressive green building 
                                                                                                                      
212 See Newman, supra note 47, at 603–04. 
213 See id. at 604. 
214 See Margot Roosevelt, State’s Green Building Rules Strengthened, L.A. Times, July 18, 2008, 
at B4, available at http://articles.latimes.com/2008/jul/18/local/me-briefs18.S1. Twelve 
cities, including Boston, Washington, and San Francisco, have extended the rules to the pri-
vate sector. Going Green, supra note 25. Los Angeles was the largest city in the nation to do so. 
See id. 
215 Bradford Swing, Project-Based Policy Development: Building the Case for Boston’s Green 
Building Policy, 11 N.Y.U. J. Legis. & Pub. Pol’y 33, 33 (2007). 
216 See Boston, Mass., Zoning Code art. 37 (2007), available at http://www.bostonre- 
developmentauthority.org/pdf/ZoningCode/Article37.pdf; Boston, Mass. Zoning Code 
art. 80 (1996), available at http://www.bostonredevelopmentauthority.org/pdf/ZoningCode/ 
Article80.pdf; Green Building Task Force Report, supra note 23, at 9; Press Release, 
Office of the Mayor, Mayor Menino Adopts LEED Green Building Standard for Boston 
(Nov. 5, 2004), available at http://www.bostonredevelopmentauthority.org/press/PressDis- 
play.asp?pressID=244. 
217 Katie Zezima, Boston Plans to Go “Green” on Large Building Projects, N.Y. Times, Dec. 20, 
2006, at A18. Boston’s program makes LEED certification mandatory for all buildings larger 
than 50,000 square feet regardless of whether it is a government, commercial, or private 
building. See art. 37; Swing, supra note 215, at 33; David Hancock, Boston’s Green Building 
Requirements 1–2, http://www.naiopma.org/DV/Pages/images/Permitting/HANCOCK_ 
GREEN_BUILDING.pdf (last visited May 13, 2010). 
218 See Zezima, supra note 217. 
2010] Green Building Regulations and Mandates for the Residential Sector 415 
programs will repel economic development. Developers con-
tinue to build in places like Seattle, Boston, and Chicago be-
cause demand remains strong due to the attractive location, 
demographics, economic activity, and image of each of these 
places.219 
 California is the clear leader in the green building movement be-
cause it is home to numerous municipalities that have enacted some of 
the strictest green building regulations in the country.220 “California has 
long had the nation’s most energy-efficient building standards” and 
California is seen as “a hotbed” of sustainable development because of 
its state-mandated building goals.221 California is the first state in the 
nation to approve state-wide green building standards.222 The statewide 
regulation “requires that all new construction—from commercial build-
ings to homes, schools and hospitals—reduce energy usage by 15 per-
cent, water use by 20 percent and water for landscaping by 50 per-
cent.”223 Los Angeles has passed legislation that enacts tighter green 
building standards than those adopted by the state in order to change 
the city’s image of choking smog and fuel-burning gridlock.224 The or-
dinance requires that privately built projects over 50,000 square feet 
must be 15% more energy efficient than current California code stan-
dards.225 San Francisco is considered to have the toughest green build-
ing plan of any major U.S. city.226 The city’s standards require that 
commercial buildings and high-rise residential buildings must be LEED 
Certified, and as of this year, they must achieve LEED Silver.227 For large 
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commercial buildings, the city requires LEED Silver certification, and 
will require LEED Gold in 2012.228 San Francisco Mayor Gavin 
Newsome has testified before Congress that the response to the city’s 
regulations was overwhelming: more developers lined up to build green 
buildings than conventional ones.229 
C. What Level of Government Should Implement Regulations? 
 In addition to the incentive versus mandatory approach, another 
area of contention is over the governmental level through which regu-
lations should be implemented: federal, state, or local.230 Across the 
country, there are a variety of green building programs being adopted 
at the state and local levels.231 Legislation and regulations on the fed-
eral level have been limited.232 To date, there is no uniform federal 
regulation demanding minimum standards for building construction 
beyond those for government-owned or government-sponsored pro-
jects.233 Most of the mandatory regulations have developed at the local, 
city level.234 
 Cities and municipalities may be more adept at monitoring and 
regulating construction and building projects through local land use 
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laws.235 The organizations required to oversee projects have already 
been established at the local level because land use, construction, and 
permitting have historically been left to municipalities to oversee.236 
Although enforcing regulations at the state and federal level may lead 
to more expansive use of green building practices, critics suggest that 
the proper state and federal agencies do not exist to enforce regula-
tions.237 Municipalities are much more likely to already have the struc-
ture and agencies to oversee proper implementation of green building 
practices because most permitting and construction approval is already 
done through local requirements and city zoning boards.238 
 The adoption of green building practices may vary from state to 
state—and even regionally—due to climate and atmospheric condi-
tions.239 Programs are typically developed at the local level because of 
the idea that effective green building programs should be relevant to 
the types of buildings and construction activities that are typical for a 
specific city.240 Local programs are more tailored to projected devel-
opment patterns and activity that may vary greatly depending on loca-
tion.241 Varying climate conditions between states complicates adopting 
federal standards because of seasonal and temperature differences.242 
Even within states, cities may drastically differ in terms of climate condi-
tions making state-wide regulations problematic.243 Therefore adopting 
building standards at the state, regional, or federal level may sometimes 
be problematic because of the varying conditions specific to different 
building sites.244 
 The availability of green materials may also make federal and state-
level regulations problematic.245 Larger cities with more advanced 
green building markets may be able to abide by state-wide standards 
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more easily than smaller townships with less developed agencies and 
markets for green building supplies.246 An increase in the availability of 
green materials and a decrease in their costs would help the green 
market develop.247 As the market expands, the likelihood that state- 
and federal-level regulations will be implemented increases. 
 Finally, the variety of different green building rating programs is 
one reason critics say green building has not developed on a national 
level.248 Although LEED standards have been used most in city and 
state regulations, there are a variety of other green rating systems.249 
The National Association of Home Builders has developed its own sys-
tem which often competes with the USGBC’s LEED standards.250 Gov-
ernments also formulate their own programs which utilize aspects from 
varying rating systems.251 With such variety, being certified as “green” 
can mean different things depending on the certification program 
used and in what city the project is located.252 
IV. Extending Mandatory Regulation for  
Residential Structures 
A. The Implications of Environmental Impact and Urbanization 
 Given the environmental impacts of buildings and the prevalence 
of residential structures within the real estate market, regulation should 
be expanded to cover residential buildings.253 Evidence shows an 
alarming increase in the harmful effects of the building industry both 
globally and within the United States.254 Environmental impacts may 
occur and may often be regulated at the local level, but they have far-
reaching effects on a global scale.255 Ignoring the environmental im-
pact of buildings can pose serious environmental risks.256 The combina-
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tion of buildings’ harmful effects with the trends of increased urbaniza-
tion and urban real estate development means that inactivity and indif-
ference could have increasing negative impacts on the health of the 
global environment.257 
 Regulations should no longer ignore the private sector of the real 
estate market because it accounts for a large portion of overall building 
construction.258 Residential buildings make up a significant share of the 
real estate market and are rarely the target of any mandatory regula-
tion.259 Within the United States, government regulation at all levels 
has concentrated on large-scale commercial projects.260 Because a sig-
nificant portion of overall construction is comprised not only of com-
mercial projects, but also of large-scale private residential projects, resi-
dential structures should be incorporated into overall building 
regulation.261 If studies showing the immediacy of mitigating environ-
mental problems are true, then in order for sustainable building to 
have a significant impact, residential buildings must be included in the 
regulatory scheme.262 For regulations to significantly impact the global 
environment, whatever government action is being promoted to miti-
gate buildings’ harmful effects should target all buildings, including 
residential structures.263 
 Although awareness of green building practices is growing, the 
market alone is unlikely to promote sustainable building practices at 
the level necessary to significantly impact the environment.264 Market 
demand suggests that government projects, large corporations, and 
luxury properties are the most common tenants and owners of green 
structures.265 However, the residential sector of the real estate market 
has sufficient tenant demand but limited availability of affordable 
green spaces.266 To encourage developers to fill this void, government 
intervention is a necessary catalyst to the green building movement.267 
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B. Addressing the Critics 
 Incentive-based programs have had some success in certain real 
estate markets.268 Although the incentive-based approach may entice 
some developers to adopt LEED standards, there has been little to no 
increase in the overall amount of green building projects even when 
states and localities have offered these incentives to developers.269 The 
failure of incentive programs to adequately promote sustainable build-
ing projects, especially in those localities where green markets are less 
developed, suggests that additional government action is needed in or-
der to achieve more widespread use of sustainable building practices.270 
 Successful mandate-approach programs across the country, like 
those of Boston and San Francisco, challenge the argument from critics 
of mandatory regulation that mandatory regulations will turn away po-
tential development.271 The implementation of mandatory regulation 
in these cities has not resulted in less development.272 In fact, both 
Mayor Menino and Mayor Newsome have reported that developers re-
sponded positively to the new sustainable building regulations.273 After 
an in-depth study of the market, the Boston Task Force recommended 
that mandatory requirements should, in fact, be implemented, showing 
that mandatory programs may be more useful in failing markets than 
incentive programs.274 
 The argument that the government would have to offer larger in-
centives that would be burdensome to government resources in order to 
entice developers may rest on misperceptions about green building.275 
This argument relies on the notion that green buildings’ incremental 
costs are significantly higher than conventional buildings.276 While in 
the past the costs for the construction of sustainable buildings may have 
been much higher than those for the construction of conventional 
buildings, the advancement in technology and availability of sustainable 
materials has narrowed this difference in costs.277 That green buildings 
currently cost 2% to 5% percent more than conventional buildings 
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demonstrates that government incentives do not necessarily have to be 
overwhelmingly significant, especially in light of the fact that if sustain-
able design is incorporated early there may not even be any additional 
cost.278 On the other hand, the small cost difference between conven-
tional and green buildings also means that mandating green building 
practices should not result in any significant burden to developers.279 
 Regulation is the most direct way to implement green building 
construction.280 Awareness and demand of green building techniques 
are available and yet the market has failed to promote sustainable 
building practices.281 The stagnancy of green building development 
despite incentives and demand indicates that the most effective way to 
make green building practices a reality is to mandate them through 
government regulation.282 Mandating green building regulations would 
give developers no alternative but to abide by the government’s choice 
of sustainable building practices. Whatever the reasons for market fail-
ure or the failure of incentives to entice developers, mandatory regula-
tions will ensure that green building will expand.283 
C. Effects of Mandatory Regulation 
 Implementing regulation does not call for a militaristic or draco-
nian enforcement of green building principles. Requiring developers to 
follow minimum standards does not need to substantially burden the 
real estate market as long as the regulations remain flexible.284 Critics of 
green building are misled by the notion that developers, in order to 
qualify as a green building, must use only the best and newest natural 
materials that will substantially increase their construction costs.285 As 
evidence has shown, green buildings typically cost only 2% to 5% more 
than conventional ones and by no means call for the most innovative, 
hard to find, or cutting-edge materials.286 Buildings may qualify as green 
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without having to incorporate materials that would be significantly bur-
densome to acquire.287 Green building is achievable at little to no addi-
tional cost as long as green building plans and techniques are imple-
mented early in the construction process and can be accomplished with 
the use of common materials that are increasingly easier to find.288 
 A call to introduce mandatory regulations does not mean that the 
government necessarily eliminates the financial incentives it has offered 
developers.289 The interaction of both incentives and regulation can 
work together to promote green building.290 When “legislative findings 
indicate that a green building practice strikes the appropriate balance 
between present and future generations, mandates should not be ta-
boo.”291 In jurisdictions where incentives have proven successful at fos-
tering sustainable building practices, those incentives should stay in 
place.292 However, when such incentives fail, minimum mandatory regu-
lations should be implemented to support green building.293 
 Waiting for markets to develop or waiting to conduct more re-
search on how to best combine regulations with incentives will do little 
in the meantime to decrease environmental harms or foster green de-
velopment.294 Governments should foster green building regulation be-
cause building and construction practices have been shown to be one of 
the nation’s most significant contributors to environmental harms.295 
Impacting the nation’s contribution to the problem thus “requires that 
the private sector comprehensively adopt green building standards.”296 
 Moreover, a mandatory approach that regulates the residential 
sector will ensure that future residential projects are built green.297 
Green building practices should expand beyond commercial and gov-
ernment-owned facilities.298 Commercial developers and the govern-
ment have been important actors in increasing the green market, re-
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sulting in an increased availability of sustainable building materials.299 
Green materials should now be incorporated in the construction of 
residential structures. In addition to improving global air quality, resi-
dential buildings would have the added effect of health benefits of im-
proved air quality that not only increases employee productivity rates 
but may also result in improvements to overall tenant health in the 
workplace and in the home as well.300 
Conclusion 
 Given the impact that buildings have on the environment, in-
creased regulation to mitigate buildings’ harmful effects is necessary. 
Transport-related industries are already heavily regulated due to their 
impact on the global environment. Buildings are one of the nation’s 
greatest GHG contributors; therefore, government intervention in this 
sector is also essential to mitigate their harmful environmental effects. 
 The overall regulatory scheme should incorporate residential 
buildings. Although many existing regulations apply to large-scale gov-
ernment and commercial projects, residential structures represent a 
significant portion of the real estate market. The trend for future ur-
banization will likely generate increased construction and development 
in the residential real estate sector. Thus, mitigating residential build-
ings’ harmful effects may considerably contribute to reducing the real 
estate sector’s overall global impact on climate change and other envi-
ronmental challenges. 
 Market forces and incentive-based programs operating alone have 
failed to result in increased green building projects. Urban tenant de-
mand and the availability of both technology and sustainable materials 
exist but have not enticed developers to pursue green projects. 
 Governmental mandates are the necessary catalyst to ensure that 
developers take advantage of the green technology that is currently 
available. Mandating green practices is the most direct way to promote 
sustainable practices and mitigate the effects of buildings on the envi-
ronment. This approach is not likely to hinder real estate development 
or deter developers from pursuing new development in jurisdictions 
that require sustainable design and construction. Meeting green design 
requirements is no longer an overbearing task. Complying with green 
design results in little incremental cost when compared to the construc-
tion of conventional buildings as long as sustainable building proce-
                                                                                                                      
299 See Nelson, supra note 18, at vi. 
300 See Buildings and the Environment, supra note 27, at 5. 
424 Environmental Affairs [Vol. 37:393 
dures are integrated early in the design process. The rewards of green 
building and the decline in green building cost suggest that if we are to 
take global warming and other environmental challenges seriously, 
then mandating green design in areas like the residential sector is a 
necessary step to solving the wider global problems. 
